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COMMISSION DECISION

IN THE MATTER OF

Maine Mountain Power, LLC

Denial of Zoning Petition ZP 702

and Preliminary Development Plan

          Findings of Fact and Decision

The Maine Land Use Regulation Commission (LURC), at a meeting of the Commission held on June 6, 2007 at Bangor, Maine, after reviewing the application and supporting documents submitted by Maine Mountain Power, LLC for Zoning Petition 702, public and Intervenor comments, agency review comments and other related materials on file, pursuant to 12 M.R.S.A. Section 681 et seq. and the Commission's Standards and Rules, finds the following facts:

1.   Petitioner:     Maine Mountain Power, LLC 


 
57 Ryder Road



Yarmouth, ME  04096

2.   Date of Completed Petition:  February 8, 2006

3.   Dates of Public Hearing:  August 2 to 4, 2006

4.   Date the Public Hearing Record Closed:  August 21, 2006

5.   Location of Proposal:  Redington Township, Franklin County 




 Wyman Township, Franklin County 
6.   Current Zoning:
   (P-MA) Mountain Area Protection Subdistrict 

   (P-SG) Soils and Geology Protection Subdistrict 

   (M-GN) General Management Subdistrict

   (P-SL) Shoreland Protection Subdistrict

   (P-WL) Wetland Protection Subdistrict

7.    Proposed Zoning:  (D-PD) Planned Development Subdistrict

8.    Lot Size:     1,004 acres in two parcels (owned) 


Redington Pond Range:  517 acres


Black Nubble Mountain:  487 acres

9.   Affected Waterbodies:  Redington Pond and Caribou Pond; Nash Stream, Stony    Brook, Orbeton Stream, and the South Branch of the Carrabassett River. 

Redington Pond is a management class 5, resource class 2, accessible, developed lake with a significant fishery and scenic characteristics. 

Caribou Pond is a management class 7, resource class 2, accessible, undeveloped lake with a significant fishery.

Nash Stream, Stony Brook, and Orbeton Stream are class A streams.  The South Branch of the Carrabassett River is a class AA stream.
Administrative History 
10. The Commission approved the staff recommendation to hold a public hearing at its regular business meeting on March 6, 2006.  

11. At its May 2006 business meeting, the Commission granted Intervenor status to 15 groups and recognized the participation of the National Park Service (NPS).  Intervenor status was granted to the Appalachian Trail Conservancy (ATC), the Maine Appalachian Trail Club (MATC), the Maine Audubon Society (MAS), the Appalachian Mountain Club (AMC), the Natural Resources Council of Maine (NRCM), the Conservation Law Foundation (CLF), the Friends of the Western Mountains (FWM), Central Maine Power (CMP), TransCanada, the Independent Energy Producers of Maine (IEPM), the Maine Energy Investment Corporation (MEIC), Ed Holt & Associates, the Coalition for Reducing Dependence on Foreign Oil (the Coalition), Maine Interfaith Power and Light (MIPL), and the Western Mountains Foundation (WMF).  Of the 15 groups granted Intervenor status, six were in opposition, five in support, and four neutral.  The NPS also opposed the project. 

12.  A pre-hearing conference with the petitioner and Intervenors present was held on June 8, 2006, and a Memorandum and Order was issued by the Presiding Officer on June 23, 2006.  Intervenors ATC, MATC, AMC, and MAS were consolidated for the purpose of the public hearing.  Intervenors IEPM, MEIC, MIPL, Ed Holt & Associates, and the Coalition for Reducing Dependence on Foreign Oil were also consolidated.  The other Intervenors remained separate. 
13. Three rulings by the Commission’s Presiding Officer regarding the content of the public hearing testimony were issued:

A. TransCanada requested the Presiding Officer to rule that testimony relating to the absence or presence of transmission congestion be excluded as not relevant to the demonstrated need criteria for rezoning.  The petitioner, and Intervenors ATC/MATC, IEPM, and FWM objected to TransCanada’s request.  On July 13, 2006, the Presiding Officer ruled that “consideration of issues surrounding transmission congestion is not irrelevant, but speculation about possible future conditions and circumstances of other windpower projects and implications for the future condition of New England’s power grid under various speculative scenarios are not relevant.”

B. On July 26, 2006, the Presiding Officer further ruled that any testimony or evidence inconsistent with the July 13 ruling would be deemed irrelevant and not be considered by the Commission in its decision. This ruling was issued in response to the petitioner’s objection to TransCanada’s submittal of pre-filed testimony containing statements that were not consistent with the first ruling. 

C. On August 10, 2006, after the public hearing, Intervenor MAS objected to LURC staff’s request for post-hearing comments from the Maine Department of Inland Fisheries and Wildlife (MDIFW), the State Soil Scientist, the Office of Energy Independence and Security (OEIS), and the Maine Public Utilities Commission (PUC).  On August 16, the Presiding Officer ruled that LURC staff may seek assistance from other state agencies at any time during the evaluation of an application.  The Presiding Officer noted that MAS had been aware of the post-hearing comment period since the Pre-hearing Conference on June 8, and that MAS had not objected to the procedures at the time.  

14. The petitioner, the Intervenors, NPS, and LURC’s expert witness submitted pre-filed testimony on June 14 and 25, 2006.  CMP withdrew its Intervenor status on July 21, 2006.  The Coalition declined to submit testimony.  The petitioner, the Intervenors, NPS, and LURC’s expert witness presented oral summaries of their pre-filed testimony at the public hearing.  After the hearing, written comments and rebuttal were submitted by the petitioner, several Intervenors, LURC’s expert witness, and several State agencies. 

15. The public hearing record closed on August 21, 2006.

16. On January 24, 2007, at a special Commission meeting held in Farmington, the Commission considered a staff recommendation to approve the proposed rezoning and Preliminary Development Plan.  After discussion of the reservations held by several of the Commission members about the project and the staff recommendation, the Commission voted 6 to 1 to direct staff to prepare a denial decision for the Commission to consider at a subsequent meeting.
Proposal

17. On February 8, 2006, Maine Mountain Power, LLC (MMP) submitted proposed Preliminary Development Plan and Zoning Petition ZP 702.  MMP is jointly owned by Endless Energy Corporation (EEC) and Edison, LLC (see Finding of Fact #33). 
The petitioner proposed to rezone approximately 1,004 acres from (P-MA) Mountain Area Protection Subdistrict (1000.5 acres) and (P-MA/P-SG) Soils and Geology Protection Subdistrict (3.5 acres) to (D-PD) Planned Development Subdistrict for the purpose of constructing a 90 megawatt (MW), thirty (30) turbine Redington Wind Farm (RWF) in Redington Township, Franklin County.  The 1,004 acres proposed for rezoning are located in two parcels:  517 acres on Redington Pond Range (elevation 4,010 feet) and 487 acres on Black Nubble Mountain (elevation 3,670 feet).  The Preliminary Development Plan also includes activities outside the area to be rezoned in (M-GN) General Management, (P-WL) Wetland Protection, and (P-SL) Shoreland Protection Subdistricts. 

18. The parcels to be rezoned are located four miles from the Sugarloaf Ski Resort, four miles from Route 16, five miles from the Bigelow Preserve, six miles from the Saddleback Ski Resort, seven miles from the town of Stratton, nine miles from the Town of Carrabassett, and ten miles from the Town of Rangeley.  The parcels abut the north side of the U.S. Navy Survival Training Facility.  The remaining abutting land is actively managed for timber harvesting.  At the closest proximity, the summit of Redington Pond Range is approximately one mile from the Appalachian Trail (AT), and the summit of Black Nubble Mountain is approximately four miles from the AT.
19.  Demonstration of need.  

A.  The petitioner asserted that the RWF would provide benefits as an indigenous, renewable power source, help stabilize electricity prices and power production in Maine, and be economically sustainable in the long-term because wind power is a low operating-cost power source.  The petitioner asserted that the proposed RWF would help Maine meet its renewable energy goals and would be consistent with State policies and programs.  The petitioner noted that development of renewable energy sources will help reduce Maine’s over-dependence on natural gas, which has driven electricity prices up; decrease volatility in the market; reduce dependence on fossil fuels that emit, among other pollutants, CO2 that contributes to global warming; and decrease the potential for serious interruptions in power in New England.       

B.  The petitioner noted that the Commission’s Statute states that the economic benefits of a project and its impact on energy resources may be considered as a part of the criteria for approval of a development permit.  The petitioner asserted that the proposed RWF would help promote economic development in Maine and in Franklin County.  The RWF would provide approximately 100 short-term construction jobs and approximately 10 long-term operating jobs, would generate substantial local and state property taxes, and would provide lease payments to landowners.  Indirect benefits could include creation of approximately 200 additional new jobs during construction and operation, and purchase of local goods and services.  The petitioner asserted that none of the testimony presented by the Intervenors in Opposition substantiated an adverse effect on tourism, recreation, or real estate prices by the wind farm.  Finally, the petitioner noted that the proposed RWF would produce competitively priced renewable energy that would be offered first to Maine customers by Constellation New Energy, Inc. using ten-year, fixed price contracts in combination with Renewable Energy Credits.   

C.  Public opinion survey and outreach activities.  The petitioner contended that public benefit and support for this project have been demonstrated.  The petitioner submitted the results of its public opinion surveys concerning the project, as well as letters of support from individuals, organizations, and businesses in Maine.   The petitioner noted that more than 2,000 signatures in support were obtained; a substantial number of letters expressing public support were sent to LURC; and the project was endorsed by several legislators, four newspapers in the state, and many businesses. 
20. Consistency with the Commission’s Comprehensive Land Use Plan (CLUP).  In its statement regarding the consistency of the proposed RWF with the CLUP, the petitioner asserted that the proposed wind farm would be consistent with the CLUP’s broad planning goals, as well as many of its goals and policies for development; and for air, energy, forest, mountain, special natural areas, wetland, wildlife and fisheries, and scenic resources.  The petitioner also contended that the project would be protective of the jurisdiction’s principal values.  The petitioner asserted that an overriding environmental benefit of the development of wind energy is to help reduce the air pollution that is harming the State’s forests, wildlife, wetlands, and waterbodies.  In addition, the petitioner asserted that considerable effort went into avoiding and minimizing direct effects by the proposed RWF on habitat, wildlife, and wetlands.
A.  Energy resources.  The petitioner asserted that four of the CLUP’s eight policies for energy resources (page 136) would be met by the proposed RWF.   Benefits to Maine to be provided by the proposed RWF include the production of 260,000 MWhrs/yr of clean renewable energy, the sale of renewable power to Maine customers using fixed-price long-term contracts, and a move toward reducing Maine’s dependence on natural gas. 

B. Air resources.  The petitioner noted that the CLUP recognizes a broad perspective for the protection of air resources, stating the goal to “protect and enhance the quality of air resources throughout the jurisdiction,” and a policy to “encourage state, federal, and international initiatives directed at reducing emissions of air pollutants.” According to petitioner, the installation of the proposed RWF would help work toward a reduction in global warming by increasing the potential to reduce greenhouse gases and other pollutants that are degrading Maine’s human and natural environments.  The proposed RWF would produce no emissions, and have the potential to reduce air pollution by 732,000 pounds of CO2 per day by displacing the operation of fossil fuel generators.  

C.  Scenic resources. The petitioner asserted that the proposed wind farm would not have an undue adverse effect on the scenic character of the area, and would meet LURC’s scenic character standards.  

(1) The petitioner asserted that the project would not block or interrupt views from roads or waterbodies; was designed to reduce visual impact on the area surrounding the project to the extent practicable; and that every possible effort had been made, short of not constructing the project, to preserve the character of the ridgeline. The project would be visible to less than 5% of the viewing area located within a 15 mile radius. 

(2) According to petitioner, the turbines would be openly visible from the Appalachian Trail (AT) for less that 9% of the 34 miles between Bigelow Mountain and Saddleback Mountain.  According to the petitioner, hikers using the AT would have partial or open views of the RWF for a cumulative distance of approximately 3.2 miles, and a full view along just 1,000 feet of the trail.  The closest distance from the proposed RWF on Redington Pond Range to the AT is 1.1 mile, but a view at that point is only possible from an unmarked side trail.  An open view of the RWF at a distance of less than 4 miles (middle ground) from the AT would be from three vantage points.  At less that four miles there are three other partial or “filtered” views.  All other views of the RWF from the AT would be in the background, at 4 or more miles.

(3) The survey of AT hikers done for the petitioner in 2003/2004 found that the turbines would have a “slightly negative to no impact on the quality of their hiking experience.”  The petitioner noted that many letters sent to LURC stated that the RWF would be a positive addition to the landscape because it represents a progressive approach to solving global warming. 
D.  Development.  The petitioner stated that the CLUP’s economic development goal is to “balance the economic benefit that Maine people derive from the natural resource-based industries of the Commission’s jurisdiction, especially the maintenance and creation of quality jobs, with protecting the environmental quality and special values of the area” (CLUP, p. 141). The petitioner further noted that a wildlife resources policy states “protect wildlife habitat in a fashion which is balanced and reasonably considers the management needs and economic constraints of landowners” (CLUP, p. 139).

21. Best reasonably available site.  The petitioner stated that the proposed site is the best reasonably available site because it has a Class 6 or 7 wind resource, is near existing infrastructure, is either not visible or only partially visible from many of the view points in the region, has the best topography (north/south facing ridgelines with prevailing winds from the west), and is at the fringe of the jurisdiction relatively close to development.

A.  The petitioner testified that prior to selecting the proposed RWF site, it considered 15 other sites in four New England states:  nine along the coast and six in mountain locations.  Those sites were rejected because of insufficient wind resource, distance from infrastructure, they were within designated conservation areas; or were not otherwise available.  The petitioner did not make its wind data or analysis available to the parties or the Commission, but submitted a wind resource map for Maine showing the site.

B.  Intervenor NRCM proposed that the petitioner should consider the option of only siting the proposed RWF on Black Nubble Mountain.  Upon evaluating NRCM’s proposal, the petitioner asserted that the reduced size would result in a 25% increase in price for the electricity produced.  The petitioner also believed that the Black Nubble-only option would increase electricity losses and result in a loss of the ISO-NE queue position.  The petitioner asserted that NRCM’s suggestion would result in a higher price to Maine customers, which would eliminate some of the economic benefits of the project.   

22.  Protection substantially equivalent to that under the P-MA Subdistrict.  The petitioner asserted that the activities proposed for the RWF would be similar to activities allowed by special exception in a P-MA Subdistrict, for example utility facilities, transmission lines, communication towers, level C road construction, level B mineral exploration, and structures relating to downhill skiing, and would have a similar or smaller level of impact
23. The petitioner submitted materials for a Preliminary Development Plan, in accordance with Section 10.21,G,8 of the Commission’s Land Use Districts and Standards, including plans for the turbines, roads, transmission lines, and other accessory structures and activities.  The petitioner identified constraints of the proposed location, including steep slopes and proximity to the AT, and explained how it proposed the constraints would be handled.  The petitioner stated that, when planning the project and choosing the routes for the proposed roads and transmission lines, mechanisms for minimization of visual, wildlife, and wetland impacts were incorporated to the extent possible.

24. Within the proposed D-PD Subdistrict, the Preliminary Development Plan for the RWF would include 30 wind turbines arranged on two ridgelines (Redington Pond Range and Black Nubble Mountain), new ridgeline and access roads, communication and 34.5 kV transmission lines, and two meteorological towers.  Outside the D-PD Subdistrict, the Preliminary Development Plan would include the following infrastructure development in Redington Township and Wyman Township:  new gravel access roads, upgrades to existing gravel access roads, 34.5 kV and 115 kV transmission lines, a new substation, two stump dumps, a maintenance facility, a temporary lay-down area, and a temporary concrete batch plant.  
25. Turbines. 

A.  The total turbine height would be 410 feet at the tip of the blade when extended to its highest point.  

B.  As required by the Federal Aviation Administration, fifteen of the 30 turbines would be lit at night using two red, slow on/off lights per nacelle.  

C.  The petitioner testified that the V90 turbines proposed for the RWF are equipped with lightning protection and a detection and alarm system. The petitioner stated that, to date, only two fires have occurred out of the 2,000 existing V80 turbines, none have resulted in uncontrolled fires, and neither fire was due to a lighting strike.  The petitioner contended that worldwide, very few fires in wind turbines have occurred, and those were primarily in older turbines without lightning or fire protection. 
26. Roads.  Within the proposed D-PD Subdistrict, the proposed ridgeline roads would total 8.5 miles (Redington Pond Range - 3.6 miles; Black Nubble Mountain - 4.9 miles).  These roads would have a 32 foot wide traveled surface during construction, but would be allowed to revegetate to 12 feet wide after construction unless new access would be required for large equipment necessary to replace or remove turbines.  Outside the D-PD Subdistrict, the proposed access roads would include four miles of new roads on Black Nubble and Redington, upgrades to existing roads and crossings, a road extension for the new substation, temporary access roads for transmission line construction, and permanent ATV access ways for transmission line maintenance.  The new access roads to the turbine strings would range from 12 feet to 20 feet wide, with eight foot wide by 200 foot long widened areas every ½ mile during construction.

A.  The road and turbine layout was modified, and winter construction plans reviewed by the petitioner in response to MDEP and State Soil Scientist review comments.  The roads would have frequent cross-drainage features, erosion control mix and stump grindings meeting the MDEP’s specifications would be used, and erosion control mix would be prepared on-site using the stumps generated by the project.  

B.   The petitioner testified that it has the ability to construct the roads in an environmentally sound manner, even under winter conditions, for the following reasons. 
(1) The petitioner’s construction team is experienced in winter road construction. The soils were assessed by a professional soil scientist, and the State Soil Scientist was consulted frequently.  A specialized engineer would be hired to provide additional winter construction consultation during construction.   

(2) A Winter Construction Report would be prepared for the Final Plan.  Some of the key elements would be proper equipment maintenance, conservative engineering of peak spring and storm flows, stabilization of slopes with erosion control mix, use of special winter construction techniques, and employment of a full time erosion/sedimentation control stormwater specialist.

(3) The petitioner stated that the “tool box” of techniques developed for the project would provide back up for the design during winter construction.  The “tool box” approach was developed in collaboration with the State Soil Scientist.
27.  Transmission lines.  Within the D-PD Subdistrict, the 34.5 kV transmission lines and communication lines between the turbines would be placed underground within the ridgeline roadways, continuing underground for a distance after leaving the roadway, and then above-ground.
A.  Outside the D-PD Subdistrict, the combined total length of all proposed transmission lines would be approximately 11.3 miles.  Two above-ground 34.5 kV lines would connect the turbine strings to the new substation, for a total combined length of 3.8 miles.  The corridor width for the above-ground portions of the 34.5 kV transmission lines would be 75 feet.  

B. A 7.5 mile long, 115 kV transmission line would be constructed to connect the new substation to the existing Bigelow substation near Route 27 in Carrabassett Valley.  Except when adjacent to the Boralex Stratton line, where the existing corridor would be expanded by 75 feet, this corridor width would be 150 feet.  Of the 7.5 miles of new line, approximately 3 miles would be located in Carrabassett Valley.  This 3 mile long segment was reviewed by the Maine Department of Environmental Protection (reference pending MDEP permit #L-22691-L3-A-N) and the Town of Carrabassett Valley.  This entire line would be above-ground except for a short portion near Route 27, which would be placed underground.

C. In response to MDIFW, the petitioner re-oriented the transmission line crossings to minimize stream impacts to the extent possible.  In-stream work would be coordinated with MDIFW to avoid brook trout spawning periods, and stream buffers would exceed 75 feet.   

28. Other structures and activities.  Within the D-PD Subdistrict, two permanent meteorological reference towers would be installed.  Outside the D-PD Subdistrict, several other temporary facilities and activities are proposed: 

A.  A maintenance facility (a 40 foot by 60 foot building; with driveway and parking area); 

B.  A temporary “lay-down” area to deliver, store, and maintain the equipment needed to operate the windfarm;

C. A new substation to be located near Nash Stream;

D. A temporary concrete batch plant, and water withdrawal for concrete production and dust control;

E. Gravel pits to supply materials for road construction; and

F.   Two solid waste disposal areas for stumps.    
29. Size of areas to be altered.  During construction, the total area to be affected for the proposed RWF, both within and outside the proposed D-PD Subdistrict, would be approximately 307 acres, of which roughly half would be for the transmission line corridor.  

A.  Above 2,700 feet in elevation, approximately 136 acres would be cleared during construction, including the turbine and crane pads, ridgeline roads, access roads, transmission line corridors, and meteorological reference towers.  After construction, 51 acres of the 136 acres would be allowed to re-vegetate, leaving 85 acres permanently altered (combined total for both ridgelines).  
B.  Below 2,700 feet in elevation, approximately 171 acres would be cleared, in large part for the transmission line corridors.  Clearing would also occur for the new and expanded access roads, the maintenance facility, stump dumps, and the new substation.  Most of these areas have previously been timber-harvested.  Most of the areas to be cleared would be within the M-GN Subdistrict, except where streams or wetlands would be crossed.
C.  During construction, the width of the cleared area for the ridgeline roads would be 90 feet, and the width of the cleared areas for the access roads would be 60 feet.  After construction, the traveled surface of the roads would be allowed to re-vegetate back to a width of 12 feet, and the cleared areas allowed to revegetate.  Portions of the pads and the areas around the meteorological towers would be allowed to revegetate.  After construction, the underground transmission line corridors would be allowed to revegetate.  Above-ground transmission line corridors would be maintained with only a shrub layer.  
30. Erosion and storm water control plans, blasting plan, soils, slope, and phosphorus.  An erosion and sedimentation control plan and a storm water management plan, including a phosphorus evaluation, were submitted by the petitioner for the proposed RWF.  The petitioner also submitted a report detailing the extent of blasting anticipated, and the procedures to be followed.   

A.  The topography of the parcels in the project area ranges from almost 0% at the summits, to more than 33% on the steepest slopes.  Low to middle elevation areas have somewhat poorly drained deep coarse loamy soils, while higher elevations soils on the ridgelines are generally well drained, cold, acidic, and shallow.  In the higher elevation areas, soils are mostly classified as either ‘potentially highly erodible’ or ‘highly erodible’.  Smaller areas of hydric soil, and areas with a seasonally perched water table during periods of excessive precipitation, are also present at higher elevations.     

B.  The petitioner incorporated the measures recommended by the State Soil Scientist into its erosion and sedimentation control plan, and revised its proposal for the sequence of construction of the turbine foundations and the mountain access roads.  The petitioner asserted that the proposed “tool-box” approach includes design and erosion control details specifically developed for the needs of this project, and is not a “one-size fits all” approach.  The petitioner noted that the State Soil Scientist stated the proposed approach is “a more precise construction technique than the standard set of plans.”
31.  Decommissioning.  In response to the Commission’s concerns about abandonment of the wind farm, the petitioner assessed the need to develop a decommissioning plan, and provided a letter from Edison Energy stating a commitment to fund decommissioning, should it become necessary.  

Environmental assessment

32. Wildlife, wetlands, and habitat.  Surveys of wetlands and wildlife habitats in the project area were conducted by Woodlot Alternatives (WA) on behalf of the petitioner between 1993 and 2005 using field studies, literature and State record searches, and consultation with State and federal agencies.  The surveyed area included the proposed turbine sites, new access roads, and transmission line corridors, both within and outside the proposed D-PD Subdistrict.  The field studies included spring breeding bird and fall migration surveys, raptor migration surveys, bat migration surveys, small mammal trapping, Canada lynx surveys, wetland and stream identification, identification of natural plant communities using the Maine Natural Areas Program (MNAP) classification system (Gawler and Cutko, 2004), and assessment of amphibian breeding habitat. The following are the highlights of these studies:   

A.  Ecological site description.  The project area is located in the Western Mountain Biophysical Region of Maine, which is characterized by cool temperatures and high snowfall.  Elevations within the project area range from 2,200 feet at Nash Stream to 4,010 at the summit of Redington Pond Range.    

(1)  Four natural communities that are components of the Spruce-Fir Northern Hardwoods Forest Ecosystem are present in the project area.  Of these, the Subalpine Fir-Heart-leaved Birch Forest community occurs primarily at elevations above 2,700 feet. 

(2) The principal waterways within the project area include Nash Stream, Stony Brook, and the South Branch of the Dead River.  Two small high elevation ponds, and Redington Pond at a lower elevation, occur south of Black Nubble on the Navy parcel.  Caribou Pond, which outlets to the South Branch of the Carrabassett River, and surrounding wetlands are present on the southeast side of Redington.    

B.  Impact assessment.  WA evaluated the potential for impacts to wildlife and habitat.  Potential direct impacts to wildlife include habitat loss and fragmentation, loss of areas of Subalpine Fir/Heart-leaved Birch Forest, and bird mortality.  Potential indirect impacts would primarily be due to habitat alteration.  The majority of habitat losses above 2,700 feet in elevation would be for the turbines and new access roads.  Below 2,700 feet, forested habitat along transmission line corridors (most recently clear-cut or frequently harvested areas) would become permanently shrub-dominated, and wildlife habitat value would be changed.

(1)  Impacts to habitat and rare plant communities would be minimized by reduction of the road widths, limiting the size of turbine pads, locating the turbines away from the most sensitive ridgeline areas and wetlands, maximizing the use of existing roads, locating access road and transmission line routes to avoid wetlands, maximizing maintenance of stream buffers at transmission line crossings, maximizing areas to become revegetated after construction, and using erosion control mix to stabilize disturbed high elevation areas to encourage re-colonization by indigenous species.  
(2)  Roads and transmission lines would be located to follow existing routes to the greatest extent possible. In the event of decommissioning, all materials and debris would be removed from the site.                       
C.  Rare, threatened and endangered species.
  WA stated that, although the literature and known historic records identify seventeen state-listed animals as possibly occurring in the vicinity of the project at both high and low elevations, field surveys identified the presence of seven species in the project area.  The potential for impacts to species that were not found, but could possibly occur, was evaluated by comparing the habitat each species needs to the habitat in the project area.  If the species’ required habitat was not in the development areas, then the potential for that species to occur was considered to be unlikely.

WA’s field surveys in the high elevation areas documented one northern bog lemming (S2) on Redington, and Bicknell’s thrush (S3) on Redington and Black Nubble.  Olive-sided flycatcher (S3) was documented once in a regenerating clear-cut area.  Cooper’s hawk (S3) was observed in the vicinity of the project during migration surveys, but no evidence of this species nesting within the project area was found.  Three bats identified in the project area are State-listed as S3 species.  
D.  Habitat fragmentation.  Some habitat fragmentation has already occurred in the project area due to timber harvests and land management roads.  WA asserted that the majority of the species in the proposed D-PD Subdistrict area would adapt to the change of habitat because the size and linear nature of the clearings for the roads and turbines would be relatively small and would function ecologically similarly to blow-down areas.  

An area above 2,700 feet in elevation approximately 21,200 acres in size exists within the region where the wind farm is proposed.  The area is not entirely forested, but is dominated by various types of subalpine forest, and has been subjected to some timber harvesting and development such as ski resorts.  The lower elevation areas surrounding the 21,200 acres have also been harvested and developed in a variety of ways.  The permanent conversion of 85 acres of high elevation habitat within the 21,200 acres is proposed for the RWF.  
E.  Fir-Heart-leaved Birch Subalpine Forest. WA asserted that the natural plant community Fir/Heart-leaved Birch Subalpine Forest (S3) occurs within the project area in various states of natural and human disturbance, mostly above 2,700 feet elevation, but also at lower elevations where it has been obscured by timber harvesting.  Canopy height at the summits is 25 feet or less, and 40 to 50 feet at lower elevations.  This community is listed by the MNAP as S-3 (rare - defined as 20 to 100 occurrences), but is relatively common in the western mountains of Maine.  

(1) This community has been heavily timber harvested on Black Nubble (reference Forest Operations Permit FOP 692).  The summit of Redington has not been recently harvested, but much of the slope has been.  On both mountains, this community has been damaged by budworm infestation, and is subject to periodic blow downs.  

(2) Because of concern for Bicknell’s thrush, the Subalpine Fir Forest within the project area was a focus of the habitat fragmentation assessment.  WA stated that the areas to be disturbed by the project in the Subalpine Fir Forest would be small relative to the amount of habitat that would remain available at the site, and that Bicknell’s thrush breeds in disturbed sites.

(3) The petitioner stated that the project area is surrounded by industrial forest, which has already been impacted by roads and transmission lines.  The project area is a very small portion of the overall forest habitat:  permanent impacts would involve only 0.4% of the 21,200 acre block of forest above 2,700 feet that is of interest to various Intervenors.  In addition, the project area is within a portion of this block that has already been fragmented by clear-cutting. 
(4) The petitioner testified that it would be agreeable to a permit condition that required permanent conservation of 300 acres of land, or would contribute to conservation of 300 acres of high elevation land with high ecological value as a part of conservation of a larger parcel.                                        

F.  Avian monitoring.  Birds in the project area, at both high and low elevations, were surveyed by WA between 1993 and 2003 using breeding bird surveys, spring and fall hawk migration counts, golden eagle surveys, and songbird migration surveys.  Some radar and other surveys were used to assess passage rates of migrants through the area.  

(1) Breeding bird surveys.  Breeding bird surveys were conducted on Redington Pond Range and Black Nubble Mountain in 1994 and 2002.  The 2002 surveys also incorporated the Vermont Institute of Natural Science field protocol to detect Bicknell’s thrush.  Of a total of 27 species found in the ridgeline areas (with fewer species on Black Nubble), the most common species were blackpoll warbler, Swanson’s thrush, Bicknell’s thrush, white-throated sparrow, dark-eyed junco, and yellow-rumped warbler.  
(2) Bicknell’s thrush.  On Redington, Bicknell’s thrush was documented 18 times in 1994 and 5 times in 2002.  On Black Nubble, Bicknells’ thrush was found two times in 2002, although the report was uncertain.  This neo-tropical migrant is of concern because it is endemic to eastern North America and its population numbers have been declining, in particular due to habitat loss in its wintering areas in the tropics.  Bicknells’ thrush breeds in stunted spruce-fir forests with frequent blow-down areas.  It is most common above 2,400 feet in elevation, but also breeds at lower elevation sites with appropriate habitat.  WA found that timber-harvesting activities in the project area have affected the Bicknell’s thrush habitat.  The percentage of existing Bicknell’s thrush habitat to be altered within the project area above 2,700 feet in elevation would be less than 1% of the total habitat.
(a)  The petitioner worked with MDIFW to determine if the project would have an undue adverse effect on this species.  

(b) The petitioner asserted that MAS overstated the impact on Bicknell’s thrush in its testimony, and that MAS selectively used certain studies but rejected others.  

(c) The petitioner asserted that the proposed RWF would help reduce the air pollution known to be adversely impacting Bicknell’s thrush habitat.

(d) The petitioner asserted that the creation of edge habitat by the proposed wind farm would cause less of an impact than alpine ski trails.  Moreover, Bicknell’s thrush is known to use disturbed sites, such as areas with ski trails.  Bicknell’s thrush was observed by the petitioner over a 13 year period using the cleared meteorological tower sites and around forest edges.  
(3) Hawk migration counts.  Hawk migration counts within the project area and vicinity were conducted in 1993 and 1994.  A total of 10 species were recorded across all sites, most commonly sharp-shinned hawk, red-tailed hawk, American kestrel, and broad-winged hawk.  Cooper’s hawk migrated through the area, but was not found to be breeding.  
(4) Golden eagle surveys.  Field surveys for golden eagles were conducted by WA in coordination with MDIFW staff in 1994 using aerial and ground surveys of potential nest sites, and incidental observations from Black Nubble, Bigelow, and Old Turk Mountains.  
(5)  Songbird migration surveys.  Nocturnal songbird migration was documented using ceilometer and moon-watching surveys, radar surveys, and acoustical monitoring to estimate passage rates over the project area.  

(a) Ceilometer and moon-watching surveys (1994).   For birds migrating through the general project area, 35% flew below 200 feet above the ground surface, 12% flew between 200 feet and 500 feet
, and 53% flew above 500 feet.   

(b) Acoustic surveys (2002).  At the request of MDIFW, acoustical monitoring was used to help identify migrating species.  More calls were recorded on the lower slopes than at the summit.  Weather radar data were used to compare migration patterns.

(c) Radar surveys (2002 and 2004).  The studies showed that during migration, the majority of birds flew at a lower elevation around the mountains, following the valleys, rather than directly over the mountains.  The petitioner discussed with MDIFW the difficulty of establishing radar sites in high mountain areas that have no access or cleared areas.  Radar surveys for this project were conducted on slopes but not at the summits, at locations chosen in consultation with MDIFW staff.  Surveys were conducted using protocols in use at the time of the surveys, and supported by acoustical and ceilometer monitoring.        

(d) The studies showed that mean passage rates through the project area ranged from 808 to 1,472 targets per hour.  However, the passage rate data were skewed by insect and other non-avian data points that showed up on the radar as “targets”.  Methods to adjust the data to account for this were not well developed in 2004 when the most recent surveys were done.  Therefore, the passage rate data were not directly comparable to the ceilometer and moon-watching bird survey data on a one-to-one basis.  

G.  Bird and bat impacts due to collisions.  WA’s assessment was that while the potential exists for collision with the turbines by birds and bats, the total number of birds and bats likely to be affected by the proposed RWF is low.  Although historically there are several records of high bird and bat kills associated with wind farms, the majority of wind farms in the United States have not experienced high collision rates.  In the instances where this has occurred, the wind farms were sited in an area with high bird or bat concentrations. 

(1) The petitioner asserted that wind farm sites with high mortality have only been in areas of high bird or bat concentrations and/or at sites with old wind turbine technology.  

(2) The petitioner asserted that MAS’ testimony that the industry standard is to use radar in the vertical mode since at least 1991 is incorrect because this technology only became readily available after 2004.  

(3) The petitioner countered MAS’ testimony about petitioner’s under-reporting of passage rates by explaining the method by which these rates are determined, and asserted that MAS does not understand passage rates. 

(4) Post-construction avian and bat monitoring for three years at selected turbine sites, nighttime surveillance, and carcass searches are proposed.  Should post-construction monitoring reveal an undue adverse impact, a mitigation plan would be prepared in consultation with MDIFW.
H.  Mammal surveys.  Mammal use of the project area was surveyed between 1994 and 2005 using small mammal trapping, deer yard surveys, incidental observations during other field surveys, and consultation with MDIFW and the U.S. Fish and Wildlife Service (USFWS).   

(1) Small mammals.  Small mammal trapping on Black Nubble and Redington in the high elevation areas included masked, smoky, pygmy, and northern short-tailed shrews; southern red-backed vole (the majority of all individuals trapped); and northern bog lemming (S2) (one individual).  The petitioner proposed to protect a cluster of three forested wetlands on Redington containing habitat for the northern bog lemming by placing a 250 foot buffer around the three forested wetlands identified as potential lemming habitat.  A management and monitoring plan for the area would be prepared for the final development plan. 

(a) Because the lemming may use upland areas adjacent to the wetland, a 250 foot buffer would be placed around the forested wetland habitat on Redington where the lemming was found. The proposed ridgeline road has been moved entirely out of the buffer by purchasing a 15 acre lease option. The topography in the project area near the protected wetland would not require significant cut, fill, and blasting.

(b) Intervenors ATC and MATC asserted that the lemming may wander throughout the entire forested summit area. In response the petitioner stated that the literature shows this species is a niche specialist usually found in high elevation bogs and wetlands.  
(2) Bats.  The potential for bat kills in association with wind farms has only recently been identified as an issue, primarily due to a large bat kill event in West Virginia in 2003 and 2004.  Therefore, during the fall of 2005, at the request of MDIFW, acoustic bat monitoring was conducted on Black Nubble. 

(a) Three bat species were found in the project area:  little brown bat, hoary bat, and big brown bat.  Because bats are more common over ponds, wetlands, or other habitats with large numbers of flying insects, the most suitable bat habitat in the project area is the lower elevation transmission line corridors.
(b) The petitioner stated that the Eastern small-footed myotis was not included in the petition because the RWF project location was thought to be beyond the northern limits of this species range, and also the records reported by MDIFW and USFWS did not include it.  This species’ habitat needs were evaluated, and MDIFW believed that the potential for impact is low.
(3) Canada lynx.  Canada lynx was federally listed as threatened in 2000, and is State-listed as S3 (rare).  While its range is primarily north of the project area, MDIFW has reports between 1991 and 2003 of lynx near the project area, and conducted field surveys in western Maine in 1994 and 1995.  MDIFW repeated the survey in 2005 and found no occurrences. 

I.   Wetlands and streams.  WA mapped the wetlands in the project area, which are predominantly forested with small inclusions of scrub shrub wetland and predominantly scrub shrub along the floodplain of Nash Stream.  Forested wetlands create a narrow fringe along some streams at the lower elevations.  Along the ridgelines, one larger isolated and several small, forested wetlands are present.  The majority of the streams in the project area are intermittent, feeding the small permanent streams that are tributaries to Nash Stream and Stony Brook.    

The petitioner testified that ATC/MATC’s expert witness, Eco-Analysts (EA), over-estimated the number of wetlands present because it did not use the ACOE’s three-parameter method and allowed non-wetland seepages and wet spring conditions to influence the determinations.      
J.   Seepage areas.  Many steep slopes in the project area are characterized by groundwater seepage.  Located in a mountainous region with abundant precipitation, significant runoff due to snow melt in the spring, and areas where groundwater emerges to the surface, seepages are important to the hydrology of the project area.  Maintaining the existing hydrology to the extent possible is necessary to assure that erosion and sedimentation is minimized, stormwater runoff is properly handled, and wetland and stream habitat both in the project area and down-gradient are protected. 


The petitioner stated that its design and environmental teams worked collaboratively to address the sensitive nature of the soils in the project area, minimize the disturbed area, and preserve the hydrology/natural flow patterns and soil characteristics.  
K.  Fish habitat.  MDIFW noted that Nash Stream is known to support a wild brook trout fishery, and WA noted that Stony Brook and the South Branch of the Carrabassett River, including Caribou Pond, may also support brook trout.  During a pre-application consultation, MDIFW commented that wooded buffers are needed to protect the integrity of stream habitats, and in response the transmission line corridor was re-routed to avoid Nash Stream.  

L.   Amphibians and reptiles (collectively, “herptiles”).  Herptile populations in the project area were estimated by surveying likely habitat four times from 1994 to 2002, and by conducting a literature review to determine local species distributions and habitat requirements.  Although the ridgeline areas provided limited opportunity for herptiles due to cold climate and the dominant plant communities, the lower elevations provided more appropriate habitat.  Impacts to herptile habitat at lower elevations would be within the access road and transmission line corridors.  No significant vernal pools, as defined by MDIFW at the time of the surveys, were encountered by WA in the field.               

31. Visual assessment.  The petitioner contracted Terrance J. DeWan & Associates (TJD&A) to conduct a visual assessment of the proposed RWF. TJD&A used the Commission’s standards on scenic character in Section 10.25,E,1; Chapter 315 of the MDEP’s regulations; and the Foundations for Visual Project Analysis (Smardon, Palmer and Felleman, 1986) to select factors for evaluating scenic quality and visual impact.  

A.  Methods.  The area within fifteen miles of the project was evaluated because TJD&A determined the turbines would not be readily visible beyond that distance.  The elements of the landscape, including waterbodies, scenic and public resources such as the Appalachian Trail (AT), and man-made changes within that radius were identified.  Visual information from the locations of each landscape element was gathered, and the view during leaf-off seasons was determined.  A three-dimensional digital elevation model of the project and surrounding area was created.  

B.  Public surveys.  Surveys of local residents and individuals recreating in the area were conducted to determine attitudes toward wind energy in Maine and the proposed RWF.  Photo-simulations were used to assist interviewees in determining their perception of the potential visual impact.  Hikers, hunters, snowmobilers, skiers and residents were surveyed in 1994, and hikers on the AT were surveyed in 2003 and 2004.  The 1994 survey was based on a smaller wind farm proposal, and the majority of respondents surveyed felt the wind farm proposed at that time was appropriate.  The 2003 and 2004 hiker surveys, which presented the currently proposed RWF, revealed that the majority of respondents surveyed felt the RWF would have a slightly negative visual impact, though the overall effect on their hiking experience was neutral.  The majority of those surveyed also found that other visible human activities, such as clear cuts, developed areas, and roads, have an equal or greater negative impact on the quality of the hiking experience than the proposed RWF.  

C.  Conclusions. According to TJD&A, other than the view from the AT, the majority of viewers would see the turbines at distances of 4.5 miles or more, where the RWF would be visually co-dominant to other elements of the landscape.  Some portions of the RWF would be visible from twelve of the twenty-seven lakes and ponds within the study area, one of which is rated “significant” and two “outstanding” for scenic quality. 

According to TJD&A, the RWF would be visible from the AT for approximately nine percent (9%) of the distance from the point where the RWF would first come into view at Myron Avery Peak to the last point from which it would be viewed on Saddleback Mountain, or for approximately three miles of the 34 mile stretch.  At a distance of less than four miles from the AT, the view of the RWF would mostly be intermittent or filtered, with the exception of the view one mile from the RWF from a surveyor’s cut off the AT, and for 800 feet along Sugarloaf Cirque.  Other open views from the AT would be from points between Saddleback and Saddleback Jr., and again from Mt. Abraham, at distances of approximately 3.3 to 6 miles.      
32.  Sound assessment.  The petitioner’s consultant stated that the maximum predicted sound levels produced by the operating wind farm at the property boundary lines would average approximately 50 to 55 decibels (dBA), which is less than the maximum allowed under LURC’s standards in Section 10.25,F.  
A.  During construction, sound from machinery would range from 50 to 60 dBA at the property boundaries. Blasting procedures to be used would minimize sound impacts for any road and foundation blasting.  Construction sound would be five miles from the nearest residential lot, and inaudible due to distance.  Sound from construction would be audible at the Navy facility, but at very low levels.  The maximum sound levels during operation of the wind farm for active training areas of the Navy facility would be from at 45 to 40 dBA, or less.  

B.  Depending on wind conditions, during operation sound levels of 35 dBA (inaudible over natural background wind noise) may occur along a small portion of the AT near South Crocker Peak, approximately one mile from the closest Redington turbine.  During construction, occasional sounds may be audible from the AT, particularly sounds from the north access road and from the northernmost turbine sites on Redington. 
Title, right, or interest 

33. The petitioner submitted evidence of title, right, or interest in the parcels proposed for development.  Redington Mountain Windpower (RMW), LLC, which is managed by EEC, owns the parcels proposed for rezoning.  RMW also owns, leases, or holds option agreements on the land that would not be rezoned but where the access roads, transmission lines, and a maintenance facility would be located.  Documents transferring the development rights for the project from RMW to MMP were submitted.  Documentation of the name change from Kibby Mountain Windpower to RMW was also submitted to clarify that the lease between MMP and RMW is valid. 
34. The petitioner testified it has executed a fully paid option from abuttor Dallas Company for a 15 acre parcel on Redington Pond Range.  The parcel is adjacent to the area containing the northern bog lemming habitat on Redington, and would allow the ridgeline road to be constructed completely outside of the 250 foot wide protective upland buffer.
Financial capacity and estimated development costs

35. In February 2006 the petitioner submitted a letter dated January 20, 2006 from Edison Mission Energy (EME) explaining its relationship to the petitioner as the funding source for the proposed RWF.  The letter stated that MMP is a joint development company between Endless Energy Corporation (EEC) and Mission Wind Maine (MWM), which is a subsidiary of EME.  MMP was formed to develop, finance, build, own, and operate the proposed RWF.  EME is proposing to fund the project through its subsidiaries under the joint agreement with EEC.  A conditional Letter of Intent to Fund from EME, dated May 26, 2006, established EME as the funding source.  

36. On March 17, 2006, the petitioner signed a Power Purchase Agreement with Constellation New Energy, Inc.  Constellation would purchase the power generated by the RWF and the Renewable Energy Credits at fixed prices for the first 10 years, and would sell the energy at a fixed price over that period on a retail basis to medium and large businesses, giving priority to customers in the project area and Maine.  

37. Estimated development costs.  The estimated total project costs would be $130 million.  The development costs include the turbines and foundations, roads, transmission lines, other electrical infrastructure, and interconnection cost; as well as mitigation measures, underground cable routing, wetlands avoidance, visual impact mitigation, minimizing clearing, pre-permitting and post permitting studies, site stabilization and erosion control, storm water management, and revegetation measures.
Technical Capacity

38. The petitioner submitted a summary of its key personnel and consultants, and supplied resumes for each to provide evidence of technical capacity.  In addition, Edison Mission Operations and Maintenance Services, a member of the Edison Mission Group, has capability and experience in managing and operating wind energy projects, and would provide such services for the RWF.  
Review Criteria

39. Comprehensive Land Use Plan (CLUP)
A.  Mountain resources (p 58-59). 
“While many of the jurisdiction’s mountain areas have excellent wind energy resources, wind turbines and associated infrastructure have the potential to compromise the values the P-MA zone is designed to protect. Proposed windpower sites are most appropriately rezoned to the Planned Development (D-PD) Subdistrict, and a number of issues deserve particular attention during the rezoning and site development process.  They include:

(1) Visual impacts: Turbines and power lines sited on mountaintops and ridgelines have the potential to be visible from long distances away.

(2) Soils impacts:  Many soils in mountainous areas are extremely sensitive to disturbance. Construction of access roads on steep slopes is probably the biggest potential threat.

(3) Wildlife impacts:  Birds flying into turbine blades is a major concern.

(4) Technical feasibility:  Large-scale windpower generation is an untested technology in harsh climates such as Maine’s.

In light of the limited mountain resources and their value, it is unlikely that all such areas will be considered suitable for rezoning and associated development by the Commission.  The Commission has also determined that off-site measures may not be an appropriate means of mitigating adverse impacts identified for particular proposals.” 

B.  Development (Chapter 4, p. 114).  The CLUP states four principal values that define the jurisdiction’s distinctive character: 

(1) “The economic value of the jurisdiction for fiber and food production, particularly the tradition of a working forest, largely on private lands.  This value is based primarily on maintenance of the forest resource and the economic health of forest products industry.” 

(2) “Diverse and abundant recreational opportunities, particularly for primitive pursuits.”

(3) “Diverse, abundant and unique high-value natural resources and features, including lakes, rivers and other water resources, ecological values, scenic and cultural resources, coastal islands, and mountain areas and other geologic resources.”

(4) “Natural character values, which include the uniqueness of a vast forested area that is largely undeveloped and remote from population centers.”

C.  Goals and Policies for the Future (Chapter 5).  The Commission’s broad goals include (p. 134): 

(1) “Support and promote the management of all the resources, based on the principles of sound planning and multiple use, to enhance the living and working conditions of the people of Maine, to ensure the separation of incompatible uses, and to ensure the continued availability of outstanding quality water, air, forest, wildlife and other natural resource values of the jurisdiction.”

(2) “Conserve, protect and enhance the natural resources of the jurisdiction primarily for fiber and food production, non-intensive outdoor recreation and fisheries and wildlife habitat.”

(3) “Maintain the natural character of certain areas within the jurisdiction having significant natural values and primitive recreation opportunities.”
D.  Goals and Policies for the Future (Chapter 5).  The goals and policies for Natural Resources (pp. 135 to 140):  

(1) Energy resources. 
Goal:  “Provide for the environmentally sound and socially beneficial utilization of indigenous energy resources where there are not overriding, conflicting public values which require protection.
Policy: Prohibit energy developments and related land uses in areas identified as environmentally sensitive where there are overriding, conflicting environmental and other public values requiring protection.”
(2) Mountain resources.

Goal:  “Conserve and protect the values of high mountain areas from undue adverse impacts.”

Policy:  “Regulate high mountain areas to preserve the natural equilibrium of vegetation, geology, slope, soil, and climate, to reduce danger to public health and safety posed by unstable mountain areas, to protect water quality, and to preserve scenic values, vegetative communities, and low-impact recreational opportunities.”

Policy:  “Identify and protect high mountain resources with particularly high natural resource values or sensitivity, which are not appropriate for most development.”
(3) Special natural areas. 

 
Goal: Protect and enhance identified features and areas of natural significance.

Policy: Identify and protect natural areas that possess unique physical features, or which serve as habitat for rare, threatened or endangered species or representative plant communities.
(4) Scenic resources.
Goal:  Protect scenic character and natural values by fitting proposed land use activities harmoniously into the natural environment and by minimizing adverse aesthetic effects on existing uses, scenic beauty, and natural and cultural resources.
Policy:  Regulate land uses generally in order to protect natural aesthetic values and prevent incompatibility of land uses.

Policy:  Protect the scenic values of coastal, shoreland, mountain, recreation, and other scenic areas.”
40.  Commission’s Statute
A.  Pursuant to Section 685,A,8-A of the Commission’s statute, “a land use district boundary may not be adopted or amended unless there is substantial evidence that: 

(1) The proposed land use district is consistent with the standards for district boundaries in effect at the time, the comprehensive land use plan and the purpose, intent and provisions of this chapter; and

(2) The proposed land use district satisfies a demonstrated need
 in the community or area and has no undue adverse impact on existing uses or resources, or a new district designation is more appropriate for the protection and management of existing uses and resources within the affected area.”  

B.  Pursuant to Section 685,B(4) of the Commission’s statute, “the Commission shall approve no application, unless: 

(1) Adequate technical and financial provision has been made for complying with the requirements of the State's air and water pollution control and other environmental laws, and those standards and regulations adopted with respect thereto, including without limitation the minimum lot size laws, sections 4807 to 4807-G, the site location of development laws, Title 38, sections 481 to 490, and the natural resource protection laws, Title 38, sections 480-A to 480-Z, and adequate provision has been made for solid waste and sewage disposal, for controlling of offensive odors and for the securing and maintenance of sufficient healthful water supplies;

(2) Adequate provision has been made for loading, parking and circulation of land, air and water traffic, in, on and from the site, and for assurance that the proposal will not cause congestion or unsafe conditions with respect to existing or proposed transportation arteries or methods;

(3) Adequate provision has been made for fitting the proposal harmoniously into the existing natural environment in order to assure there will be no undue adverse effect on existing uses, scenic character and natural and historic resources in the area likely to be affected by the proposal.  In making a determination under this paragraph regarding development to facilitate withdrawal of groundwater, the Commission shall consider the effects of the proposed withdrawal on waters of the State, as defined by Title 38, section 361-A, subsection 7; water-related natural resources; and existing uses, including, but not limited to, public or private wells, within the anticipated zone of contribution to the withdrawal.  In making findings under this paragraph, the Commission shall consider both the direct effects of the proposed withdrawal and its effects in combination with existing water withdrawals; 

(4) The proposal will not cause unreasonable soil erosion or reduction in the capacity of the land to absorb and hold water and suitable soils are available for a sewage disposal system if sewage is to be disposed on-site; and

(5) The proposal is otherwise in conformance with this chapter and the regulations, standards and plans adopted pursuant thereto.    

(6) The burden is upon the applicant to demonstrate by substantial evidence that the criteria for approval are satisfied, and that the public's health, safety and general welfare will be adequately protected.  The Commission shall permit the applicant to provide evidence on the economic benefits of the proposal as well as the impact of the proposal on energy resources.” 

41.  Section 10.21,G of the Commission’s Land Use Districts and Standards

A.  Section 10.21,G,8,b.  “Within 90 days after the close of the record of the public hearing, the Commission may approve, approve with conditions, or deny the application in writing. In making this decision, the Commission shall ensure that the proposal:
(1) Conforms with the objectives and policies of the Comprehensive Land Use Plan and 12 M.R.S.A. §206-A;

(2) Incorporates, where the land proposed for inclusion in the D-PD subdistrict is in a protection subdistrict, a substantially equivalent level of environmental and resource protection as was afforded under such protection subdistrict;

(3) Utilizes the best reasonably available site for the proposed use;

(4) Conserves productive forest and/or farmland;

(5) Incorporates high quality site planning and design in accordance with accepted contemporary planning principles;

(6) Envisions a project that is reasonably self-sufficient in terms of necessary public services;

(7) Provides for safe and efficient traffic circulation; and

(8) Utilizes the best practical technology to reduce pollution, waste and energy consumption.”

B.  Section 10.21,G,8,c(2).  “Approval or Denial of Preliminary Development Plan.

If, after weighing all the evidence, the Commission finds the submission does not meet the criteria established above for it’s approval, the application shall be denied and the reasons for the denial shall be stated in writing.” 

42.  Section 10.25,E - Scenic Character, Natural and Historic Features. 

A. “Scenic Character. 
(1) The design of proposed development shall take into account the scenic character of the surrounding area. Structures shall be located, designed and landscaped to reasonably minimize their visual impact on the surrounding area, particularly when viewed from existing roadways or shorelines.

(2) To the extent practicable, proposed structures and other visually intrusive development shall be placed in locations least likely to block or interrupt scenic views as seen from traveled ways, water bodies, or public property.

(3) If a site includes a ridge elevated above surrounding areas, the design of the development shall preserve the natural character of the ridgeline.
B.  Natural Features.

If any portion of a subdivision or commercial, industrial or other non-residential project site includes critically imperiled (S1) or imperiled (S2) natural communities or plant species, the applicant shall demonstrate that there will be no undue adverse impact on the community and species the site supports and indicate appropriate measures for the preservation of the values that qualify the site for such designation.”
Review Comments

State agencies
43. Maine Department of Inland Fisheries and Wildlife (MDIFW).  

A.  Avian monitoring.  The petitioner consulted with MDIFW since 2002 to evaluate the risks to migrating birds, to address such questions as how important the project vicinity is to migrating birds, how many birds fly in the vicinity of the project, and what species are involved.  MDIFW determined that the results of the petitioner’s surveys strongly suggest there would be a low potential for impact to birds as a result of the project.  MDIFW requested no further field studies prior to construction, but an explanation of how the spring bird migration data were analyzed was requested.  MDIFW recommended that post-construction monitoring protocols and mitigation plans be prepared in consultation with MDIFW staff.  

B.  Bicknell’s thrush.  Bicknell’s thrush is a disturbance-dependent species living in Maine primarily in high elevation forests, and has been known to use areas such as ski resorts and clear-cuts.  Although population numbers have declined across its range in eastern North America, the species is not recommended for State-listing as Threatened or Endangered.  MDIFW did not believe the habitat alteration proposed for the wind farm would have a measurable effect on the population of Bicknell’s thrush in the area.  MDIFW’s concern for this species was related to the timing of construction.  Blasting and road building should occur in late summer, after the young have fledged, and forests should be cleared before the breeding season.  The literature suggests that clearing at high elevations appears not to affect occupancy.   

C.  Bats.  At the time the studies for this petition were being conducted, large bat kills at wind turbines had not been documented, so bat studies were not recommended by MDIFW.  MDIFW has records of eight species of bats likely to be found at the site, rather than the seven reported by the petitioner.  The eighth species is the eastern small-footed myotis, which is a federally listed Species of Special Concern proposed for Special Concern (S3) status in Maine.  However, because there is little bat activity in the project vicinity and the rotor swept area would be above the bat activity area, MDIFW recommended no changes to the development plans.  

D.  Maine Audubon Society (MAS) avian and bat monitoring protocol.  MDIFW staff co-authored, edited, and provided technical and policy guidance for the MAS stakeholder groups’ draft pre- and post-construction avian and bat monitoring protocols for evaluating wind power projects.  MDIFW noted that while the technical merit of the document has been acknowledged, group consensus is lacking as to its application.  The RWF studies pre-date the MAS protocols by three years, and knowledge gained from the studies done for the RWF contributed to the development of the protocols.

E.  Northern bog lemming.  MDIFW stated it believes the protection of the northern bog lemming would be adequately addressed by avoiding the habitat.  Post-construction monitoring was advised. 

F.  Fisheries.  MDIFW’s primary concern for fisheries is the brook trout fishery in Nash Stream, Stony Brook, Caribou Pond, and the South Branch of the Carrabassett River.  MDIFW commented that the proposed erosion and sedimentation control plan is comprehensive, and it believed the impact would be low if the measures proposed by the petitioner are followed.  MDIFW recommended that transmission lines be located away from streams to minimize floodplain impacts and cross streams where they flow though valleys to reduce clearing of the tree canopy in the stream buffer.  In addition, MDIFW recommended that stream buffers exceed the LURC standard of 75 feet.  

G.  Large mammals.  MDIFW commented that it expects no impact to Canada lynx.  

44.  Maine State Soil Scientist.  The State Soil Scientist expressed concerns about alteration of the hydrology on slopes due to road construction, and for winter road construction.  
A.  The State Soil Scientist commented that road construction on steep slopes in high elevation areas and under frozen conditions will be very difficult and he generally does not advise this.  However, he stated that because road construction on steep slopes is necessary to provide access to the site, and road construction under frozen conditions may be necessary to meet the proposed schedule for bringing the project on-line, the limitations could be overcome, but it would be costly. 

B.  The “tool box” approach to erosion control and stormwater management for road construction was prepared in response to the State Soil Scientist’s suggestion.  This approach would be applied by the contractor during construction with guidance by a trained, erosion control/stormwater professional on-site at all times, would cost more than the standard approach used for road design, but would allow greater control to properly implement the various measures needed to maintain hydrology on slopes and to minimize impacts.  

45. Maine Department of Environmental Protection (MDEP).  Prior to 2004, MDEP prepared to review jointly with LURC the entire wind farm proposal.  In 2004, MDEP’s statute was changed to limit its review to the three mile-long portion of the 115 kV transmission line located in Carrabassett Valley.  MDEP reviewed this portion of the project under the Site Development Law (reference pending MDEP permit #L -22691-L3-A-N) and under the Natural Resources Protection Act (NRPA).  

A.  Eco-Analysts (EA), witness for Intervenors ATC and MATC, submitted a report to MDEP on June 8, 2006 objecting to the ecological work done by the petitioner’s consultant, stating among other things that wetlands and streams were under-reported.  MDEP reviewed EA’s report, and requested that petitioner submit a formal NRPA permit application in addition to the pending Site Permit application. 

B.  To provide technical review to LURC, MDEP reviewed the entire project, and recommended several changes in road design.  Among other things, MDEP recommended surface treatments on steep slopes, stormwater management techniques, and other provisions to assure that road construction on steep slopes and in seepage areas would be properly handled, but did not recommend winter road construction. 

C.  Regarding phosphorus control, MDEP’s biggest concern was that natural drainage paths be mimicked.  The project would meet its phosphorus allocation. 

46. Maine Public Utilities Commission (PUC) Staff.  The PUC staff submitted the following comments: 

A.  The PUC staff suggested that new, diverse generating sources, such as wind power, in Maine and New England are crucial to reduce the region’s dependence on fossil fuel generation, reduce electricity costs and price volatility, and enhance the reliability of the system.  

B.  Sixty percent (60%) of the New England electricity market is currently dominated by natural gas and oil-fired generation.  As a result of several factors, including the increasing costs of natural gas, electricity prices have been rising.  According to the PUC staff, the addition of non-gas power sources will drive the price of electricity down by setting a lower daily clearing price, and also by driving down the price of natural gas.  

C.  Because wind power is an intermittent source, the availability of the power generated cannot be predicted in advance. Wind power facilities are somewhat less valuable than other types of generators that produce power consistently.  However, the expected amount of new wind power facilities is not likely to be a problem in this regard, but is more likely to improve system reliability. 

D.  According to the PUC staff, transmission congestion is not a serious issue for the RWF.  The PUC staff provided an explanation of the way the energy market works under deregulation. 

E.   Although Maine is presently a net exporter of energy, the PUC staff advised that development of diverse generation facilities is crucial to the economic needs of the State. In their view, windpower in general, and this project in particular, would be a benefit to the State’s energy future and the reliability of the grid. The RWF would be a substantial step toward meeting the States’ goal to increase energy produced by renewables by 10% by 2017.

47. Maine Office of Energy Independence and Security (OEIS).  The OEIS commented on the proposal’s demonstration of need.  Several recent reports were summarized to show that, from an energy perspective, OEIS believes the region needs to increase energy conservation and lower demand, and to develop new low cost fuels including wind.  

A.  In 2001, the New England Governors and Eastern Canadian Premiers signed an historic agreement to reduce greenhouse gas emissions to 1990 levels by 2010, to 10% below 1990 levels by 2020, and over the long term to levels sufficient to avert the threat of climate change, up to 75%.  In 2003, Maine enacted climate protection legislation establishing the same goals.  

B.  The OEIS stated that it is not possible to quantify the percentage of the State’s goal that will be achieved by the RWF, but it would be a significant first step.  

C.  The OEIS also commented that transmission congestion is not a serious concern for the RWF.  OEIS believes that wind power is one of the best options for meeting the State’s energy policy (Governor’s Energy Bill, L.D. 2041).  OEIS also stated the view that the introduction of wind power into the State’s system would provide economic benefit.

48. Maine Natural Areas Program (MNAP).  

A.  MNAP advised that, because soils and vegetation are slow to recover in alpine habitats, any inadvertent impacts to should be avoided by setting limits for disturbance zones adjacent to construction zones.  An erosion control plan for long-term prevention of erosion should be required.  Where possible, roads and transmission lines should follow existing routes to minimized fragmentation.  

B.  A restoration plan should be required after decommissioning or if the project is not completed.  A fund should be set up to cover the cost of restoration.  

49. Maine Bureau of Parks and Lands (BPL).  The BPL reviewed the Visual Assessment section of the application, noting that there were no photo-simulations showing the view from Bigelow Ridge where there is a clear view of the project area from the Appalachian Trail.  

50. James F. Palmer, LURC expert witness.  An independent consultant, James F. Palmer, was contracted by LURC staff to review the Petitioner’s Visual Assessment. Mr. Palmer submitted testimony expressing the following opinions:

A. No alternative sites were included in the petitioner’s visual assessment. For visual assessment purposes, this makes it impossible to tell if this is the best site, or if other arrangements on the site would have significantly less impact.

B.  When viewed at sufficient distance, the RWF would not interrupt or block views. At a closer proximity, the RWF would be prominent in the landscape because of scale.  

C.  The color, form and scale of the RWF would contrast with the surrounding landscape.  However, contrasting lines are minimized by the placement of the turbines along the ridgelines, and by uneven spacing.

D.  Although each would not be seen in proximity to the other, the RWF would be comparable in scale to the Saddleback and Sugarloaf ski resorts.

E.  The typical distance zones used by the USDA Forest Service are difficult to apply to wind turbines because of scale.

F.  The petitioner’s visual assessment assumed very good atmospheric conditions when the turbines would be the most visible.  Because of the narrow width of the towers and blades, at approximately 8.5 miles the wind farm would not be easily recognizable or evident, regardless of height, due to the limitations of visual acuity.

G.  Both hikers and skiers value panoramic views.  However, the effect of the view of the RWF on recreational experience is not easily described and not uniform.  The filtered views of the RWF along the AT would not be particularly noticeable.  The open views from high points would be more of a consideration, but it is difficult to determine the nature of hikers’ appreciation of landscape features.
Federal agency comments (other than National Park Service) 

51. Federal Aviation and Aeronautics Commission (FAA). The petitioner worked with the FAA to determine the types of lighting on the turbines that the FAA would require.  A summary of the lighting scheme was submitted with the proposed Preliminary Development Plan, and details were provided in the petitioner’s June 2, 2006 Response to Agency Review Comments.
52. U.S. Army Corps of Engineers (ACOE).  After review of materials submitted by the petitioner and Intervenors for the public hearing in respect to the wetland impacts, and a formal screening of the project as a Category Two Programmatic General Permit, ACOE stated it is considering issuing a permit for the wetland impacts associated with the proposed RWF.  The ACOE commented as follows:  

A.  The 0.31 acres of direct wetland impacts would require a permit under Section 404 of the Clean Water Act, which requires the Section 106 and Section 7 review.  Although the proposed wetland impacts are minimal, other issues under Section 106 of the National Historic Preservation Act, Section 7 of the Endangered Species Act, the National Trails System Act (the AT), and impacts on the U.S. Navy facility could play roles in federal permitting, and could require time-consuming studies and possible mitigation.  

B.  ACOE questioned whether all opportunities to reduce the fill of wetlands had been addressed.  

53. U.S. Department of the Navy. The petitioner has been in contact with Navy personnel for several years regarding the proposed RWF, but the Navy declined to make any statement about the proposal.  
Public comment
54. A large number of letters from the public were received concerning the proposed RWF.  Letters in support were received from legislators, businesses (including local businesses), professionals, and members of several organizations.   Individuals also testified in support of the project during the public hearing.  Likewise, letters from the public were received in opposition to the proposed RWF.  During the public hearing, individuals also testified in opposition to the project.

55. Maine Chapter of the Sierra Club (MSC).  The MSC submitted comments in opposition to the proposed RWF, stating that while it believes energy conservation should be a strong national goal, it supports the development of renewable energy sources only if appropriately sited.  MSC asserted that wind farms should be located on agricultural land, land that has already been substantially disturbed, sites where a credible environmental review concludes that habitat impacts will be acceptable, and sites with strong wind resources without a strong negative outcome.  MSC stated the belief that Maine should complete siting studies and adopt guidance for siting wind farms within a comprehensive policy for siting all energy-related development.              

56. Maine Appalachian Land Trust (MALT).  MALT expressed opposition to the proposed RWF, asserting that, because of the project area’s high natural values, many organizations have identified it as a high priority for protection.  MALT stated it has been instrumental in the acquisition and protection of surrounding high mountain areas, such as Mount Abraham.  MALT asserted that Redington and Black Nubble Mountains are not appropriate for wind power development, and that the proposed wind farm would have an adverse effect on this remote high mountain region.  MALT further asserted that windpower and other industrial development should not be permitted on remote and undeveloped mountains.  Finally, MALT stated it believes Maine should undertake a general assessment of wind power development siting, similar to the assessment done for hydropower development, which resulted in the Maine Rivers Act.     

57. Friends of the Boundary Mountains (FBM).  The FBM submitted comments in opposition to the proposed RWF, asserting that the mountains should continue to be protected from development for their traditional uses of recreation and forestry.

National Park Service (NPS)

58. NPS strongly opposed the proposed RWF due to its proximity to the Appalachian Trail (AT), part of the National Park System, and the resulting scenic impact that, given the location and scale of the proposed project, it believes cannot be mitigated.  NPS stated that the proposed RWF would be located 1.1 mile from the trail at the closest point, would frequently be visible along a stretch that is approximately 4 miles from the RWF, and NPS asserted that at a distance of 2 miles or less, the RWF would dominate the landscape.  

A.  NPS stated that it has not opposed any other windpower projects, for example the Searsburg, Vermont project, because all have been proposed at distances greater than four miles from the AT and do not pose the type of pronounced impact in such a remote and relatively pristine area as the proposed RWF.  NPS views the scale of the project in conjunction with the site’s proximity to the trail in this area to be of severe concern because of the unmitigatable visual impacts and the alteration of the sense of remoteness that characterizes this particular stretch of the AT.  NPS asserted that each of the proposed turbines would be taller than any other structure in Maine, to give a sense of the scale of the project. 

B.  NPS asserted that viewpoints are the most important places on the AT, and these are the places that would be impacted most by the proposed RWF.  Accordingly, while the proposed RWF may not interfere with the hiker’s experience on the AT for extensive distances, NPS believes that the areas impacted are the most scenic, and that this spectacular and remote scenery is the reason the views from these vantage points are among the best along the entire Trail.  NPS testified that most of the other development in the vicinity of the project is at a lower elevation than the hikers on the AT, and therefore has much less of an impact.  In contrast, the proposed RWF would be at approximately the same elevation as the hikers, and the resulting impacts of the towers on the natural landscape as viewed from these critical viewpoints would be severe.  

C.  NPS argued that the petitioner did not recognize the status of the AT as a National Scenic Trail and unit of the National Park System, and did not take into account the significance of the AT.  NPS provided background information on the following: the history of the AT; the management of the AT in Maine by ATC and MATC, among others; and NPS and ATC management policies.  NPS asserted that LURC’s rules and CLUP are consistent with those policies, as evidenced by the (P-RR) Recreation Protection Subdistrict protecting the AT corridor and the goal and policies of the CLUP to “conserve and protect the values of high mountain areas from undue adverse impacts”.   

D.  NPS quoted from the 1973 Maine Trails System Act as follows:  “The Maine Trail system consists of:  [B.] Trails providing for the appreciation of natural and primitive areas and for the conservation of significant scenic, historic, natural or cultural qualities of the areas through which the trails pass and offering primarily the experience of solitude and a self-reliance in natural or near natural settings.  Rights-of-way and buffer areas may be established and maintained to further that experience, and no use of development is permitted that threatens the primitive character of the land.  The Appalachian Trail is included as a primitive trail in the Maine Trails System Act.”

E.  The NPS asserted that, because no alternative sites for the project were evaluated in the petition, it could not determine if a more suitable location for the RWF might be available.  

F.  The NPS employed landscape architect Eric Crews of the U.S Forest Service to review the petitioner’s Visual Assessment and provide his own visual assessment of the project.  Crews’ stated that the 34 mile section of the AT between Route 4 and Route 27 provides a backcountry hiking experience, that the “natural-appearing” views along this stretch of the AT create a “sense of remoteness”, and that “remoteness is undermined by man-made alterations of the landscape.”  

(1) Crews challenged the petitioner’s definition of “undue” (e.g. “undue adverse effect”) as “greater than necessary” and proposed that “extreme or excessive” would be better synonyms.  

(2) Crews referred to Section 10.25,E,1,c of the Commission’s Land Use Districts and Standards, which calls for “preserving the natural character of the ridgeline,” and asserted that this would not be done if the proposed RWF were constructed because the natural character would be significantly altered.  Crews further asserted that the project would “block or interrupt the view” in violation of Section 10.25,E,1,b because it would break the visual continuity of these views. 

(3) Crews discussed the methodology of each visual assessment.  The USDA Visual Management System, used for assessment in National Parks and along the AT, was defended as being the most widely accepted method especially in the context of the effects of this project on the AT.  Crews’ visual assessment using this system resulted in a determination that the proposed RWF would be an “unacceptable modification” to the landscape.  
G.  NPS asserted that the sound effects of the proposed RWF on the AT were not adequately studied, stating that the petitioner did not consider prevailing wind direction which may increase the level of sound at the AT, nor discuss the effect on “natural quiet” expectations for park-like settings.

H.  NPS expressed concern that the Maine Historic Preservation Commission (MHPC) had not consulted NPS regarding the proposed RWF’s effect on historic resources, and believed that a full cultural resource review should be done under Section 106 of the National Historic Preservation Act.   
I.   NPS also raised concerns similar to those raised by ATC, MATC, and MAS regarding the following: avian and bat assessments; soils, water and vegetation assessments; and the proposed approach to erosion and storm water control (see Finding of Fact #59).
Intervenors 

59. Appalachian Trail Conservancy (ATC), Maine Appalachian Trail Club (MATC) Maine Audubon Society (MAS), and Appalachian Mountain Club (AMC). 

Intervenors ATC, MATC, AMC and MAS (sometimes hereafter referred to as “the Intervenors in Opposition”) opposed the proposed rezoning for the RWF, and submitted the following testimony:
A.  Consistency with the CLUP.  The Intervenors in Opposition, referring to the Commission’s broad goals stated in the CLUP (p. 134), asserted that the need for protection of resources at the site outweighs the need for the wind farm.  The Intervenors in Opposition further asserted that wind power should only be sited in areas having relatively low competing, natural values, referring to the location of development policy in the CLUP (p. 140) which states that the Commission should “guide proposals for major new waste disposal and similar facilities to locations on the fringe of the jurisdiction that have good existing road access, low natural resource values, and are separate from incompatible land uses.”  The Intervenors in Opposition cited the CLUP (p. 40) as stating that the “focus of the zone is the resource, not the energy that can be produced by it.” 

(1) The Intervenors in Opposition asserted that the project area is “unsurpassed” in Maine for high mountain hiking, with the views from the AT being some of the grandest vistas of mountain, forest and lake landscapes in the eastern United States.

(2) The Intervenors in Opposition asserted that the Navy survival training facility abutting the proposed project underscores the remoteness of the site, and ensures it will remain relatively undeveloped.  They asserted that other mountain areas have been developed makes this remote area more important to maintain as an undeveloped site.

(3) Intervenor ATC testified to the significance of the AT as a unit of the National Park System, asserting that the petitioner did not understand this significance because its visual assessment was based upon the stated premise that there are no national parks in the vicinity of the project.  ATC asserted that this point is underscored because it believes the petitioner’s expert also did not know that nearby Mr. Abraham is owned by the Maine Bureau of Parks and Lands.  

(4) ATC also testified that the proposed RWF would diminish the scenic quality of the AT, and believes the project cannot meet the policies in the CLUP for protection of scenic resources or the provisions of LURC’s Scenic Character standards in Section 10.25,E,1 of the Commission’s Land Use Districts and Standards.

B.  Demonstration of need.  The Intervenors in Opposition asserted that the petitioner had not demonstrated the need for the proposed RWF, citing LURC’s guidance document “Clarifying the Rezoning Criterion of Demonstrated Need.”  The Intervenors in Opposition also asserted that, because the petitioner did not supply the data for an alternatives analysis used to evaluate the project, it failed to meet the “best reasonably available site” criterion in the D-PD Subdistrict standard (Section 10.21,G,8,b(3)), and therefore the claimed energy benefits could not be assessed.  Finally, these Intervenors noted the opposition to the project in the local community.

C.  Mitigation by reduced emissions.  The Intervenors in Opposition stated the belief that direct impacts to natural resources caused by the proposed RWF would not be mitigated by reduced air emissions or by refraining from timber harvesting at the site.  They further asserted that the petitioner did not provide substantial evidence of reduced emissions, and that mercury would not be reduced because generation by natural gas would be the most likely energy source to be displaced, citing the testimony of FWM expert witness Thomas Hewson. 

D.   Preliminary Development Plan.  The Intervenors in Opposition asserted that the amount of detail in the Preliminary Plan on the impacts of the project is insufficient to approve the Plan.  Contrary to the provisions of Section 10.21,G,8,a, they argued that a more accurate and detailed assessment should be presented at this stage, and should not be completed at the Final Development Plan stage.  

(1) The Intervenors in Opposition asserted that the petitioner has not provided for a substantially equivalent level of protection in the proposed D-PD Subdistrict as that which current zoning provides, and that the development will have greater impacts than those allowed in the current P-MA Subdistrict, all in contravention of Section 10.21,G,8,b(2) of the Commission’s Standards.  They noted that comparable projects would be allowed only by special exception in a P-MA Subdistrict if no alternative site were available.

(2) ATC questioned whether the proposed site for the RWF is the best reasonably available site as required by Section 10.21,G,8,b(3) of the Commission’s Standards.  While ATC conceded that the wind resource is probably of sufficient strength at the proposed site, it could not be independently verified or compared to other sites because the wind data were not supplied nor was any detailed comparison to other sites given.  This Intervenor also noted that the site has steep slopes and the proposed road building will be challenging.  They argued that the site has higher natural resource values than any other wind farm site in the Northeast.  

(3) The Intervenors in Opposition pointed out that ATC and NPS have not opposed other wind power facilities in the past, even those relatively proximate to the AT, because none had the significant adverse impacts of the proposed RWF.   

E.  Visual impact.  The petitioner’s characterization of “undue adverse effects” as no “greater than necessary” was challenged by the Intervenors in Opposition, who proposed that “excessive, immoderate or unwarranted” would be better synonyms for “undue.”  Likewise, ATC’s visual expert, Jean Vissering, also criticized the petitioner’s assertion that there would be no “undue adverse effects” because petitioner had gone to “great lengths to minimize visual impacts.”  Vissering’s position was that, to demonstrate impacts have been minimized to the greatest extent possible, there must be an analysis of alternative locations, which was not done.  

(1) The Intervenors in Opposition objected to the visual impact of the project because it would adversely affect several public resources, including the AT, the Bigelow Preserve, and Mt. Abraham.  Based upon a number of factors involving both daytime and night visibility of the project, Vissering asserted that the view from the AT would be significantly harmed by the proposed wind turbines.

(2) ATC testified that the ski resorts in the region are only minimally visible from the AT, and are nothing like the impact of the proposed RWF.  Other than the tower at the summit of Sugarloaf Mountain, the Sugarloaf ski resort is only visible from one viewpoint on the AT, and Saddleback is only visible along a 0.2 mile long section of the trail.  ATC also quoted the CLUP (p. 74) as expressing “significant concern” about the impacts of ski resorts on mountain resources, and asserted that the proposed RWF would have a far greater impact.    
F.   Seepages and hydrology.  The Intervenors in Opposition objected to the winter construction of roads, asserting that the State Soil Scientist expressed opposition.  Further, their expert testified that, regardless of time of year when the construction is done, the roads would impact mountainside seepage areas and that the area’s hydrology would be significantly altered.  Because amphibians use seepage areas, their habitat would also be impacted. 

G.  Wetlands and streams.  Based on site visits, Intervenors in Opposition’s expert Eco-Analysts (EA) asserted that the petitioner under-reported wetlands and streams in the project area.  Because EA found no reference to hydric soils or wetland delineation in the petition, or field wetlands or stream data sheets, it asserted that wetland delineations were not done.    

(1) EA also noted that several small wetlands at the summit of Black Nubble were not identified by the petitioner.  

(2) EA asserted that that stream crossing impacts were missing from the petitioner’s wetland impact assessment.

(3) EA asserted that the project would impact more than nine acres of wetland, if the areas described by the petitioner as “direct” and “indirect” impacts are both included, and questioned why the petitioner segmented the wetland impacts into two types.  

(4) Finally, EA objected to the determination of the wetlands at the site made by the State Soil Scientist because he only visited a small number of these areas.

H.  Avian impacts and Bicknell’s thrush.  MAS criticized the methods used by the petitioner to monitor avian use of the project area, stating the petitioner did not properly assess altitude, passage rates, the total number of birds likely to be in the project area, and the area in which migrating birds would be located.   

(1) Even so, MAS asserted that the passage rate reported by the petitioner is the highest ever recorded, that the petitioner did not compare the passage rate to the altitude at which the birds fly, and the petitioner underestimated the total count by 25% by not surveying during the first part of migration.  

(2) MAS also asserted that the petitioner incorrectly assessed the area of the project that birds would fly over, and incorrectly assessed the number of birds likely to be in the rotor swept area.  MAS estimated 3,200 birds in the rotor swept area per migration, and assumed that all potentially could be killed.


(3) MAS asserted that 136 acres of prime Bicknell’s thrush habitat would be destroyed, and that it would take 8 to10 years for the project area to be habitable by the species again.  MAS further asserted that the comparison of the project to a ski area is not correct, and that the study cited by petitioner is not pertinent because of the amount of time (40 years) the ski area had been altered.

(4) MAS asserted there have been no studies of the effects of wind power plants on Bicknell’s thrush, and that the male is at risk of collision with the rotors during its courtship flight.

I.   Northern bog lemming.  The Intervenors in Opposition observed that the northern bog lemming is listed as Threatened (S2) in Maine.  The expert witness of the Intervenors in Opposition concluded that, although the petitioner has proposed to buffer its access road from active areas of known lemming use, the road would still be located in its habitat.  Based upon a study, he concluded that lemmings may use upland areas as well as the high elevation forested wetlands it is known to inhabit.  

J.    State-listed rare species and natural communities.  The Intervenors in Opposition asserted that, although seven State-listed species were found by the petitioner within the project area, they believe the proposed RWF could potentially impact as many as 17 such species.  The Intervenors in Opposition also noted that the turbines and ridgeline access roads would result in the clearing of 135 acres of Fir-Heart-leaved Birch Subalpine Forest, a State-listed S3 natural community.

K.  Habitat fragmentation and roadless areas.  AMC has identified Redington and Black Nubble as part of a large roadless area above 2,700 feet in elevation that is 21,200 acres in size.  The Intervenors in Opposition asserted that the project would result in clearing of more than 300 acres of vegetation in this area, much of which would not be revegetated.

L.  Road construction.  The road expert of the Intervenors in Opposition cited several serious disadvantages of winter road construction: (1) surface materials must be removed to a depth of 4 to 6 feet (per MDOT specifications); (2) frozen materials must be removed and stockpiled and cannot be used as fill; (3) equipment breaks down; (4) drainage features cannot be installed in frozen ground; and (5) winter road construction is very expensive especially in a sensitive area on fragile slopes and high elevations. 

The road expert criticized the “tool box” approach to erosion and sedimentation control proposed by the petitioner, asserting that it would not provide site-specific information.  The road expert asserted that the needed steps have not yet been taken by the petitioner to plan and design the roads.

M. Title, right, or interest.  The Intervenors in Opposition asserted that the petitioner has not demonstrated adequate title, right, or interest in the project area.  Although this objection was raised by their attorney during the earlier review comment phase, Intervenors in Opposition believe that two issues still remain:  

(1) The IP Road option agreement held by the petitioner does not allow for the road to be upgraded, and it expired on March 1, 2006; and 

(2) The lease agreement for the 15 acres on the summit of Redington was not submitted.  The Intervenors in Opposition also asserted that the petitioner should submit evidence that there are no wetlands in the lease area that a road is feasible there, and there would be no blasting, in keeping with the petitioner’s testimony.

N.  Financial capacity.  The Intervenors in Opposition asserted that the petitioner has not adequately demonstrated financial capacity.  They noted that while Edison Mission Group (EMG) wrote a letter stating it may fund the project, the EMG may abandon the project after permit approvals are obtained.  They also asserted that MMP provided no evidence of its own financial capacity, including in its response to MAS’ discovery request.

O.  Fire risk.  ATC expressed concern about the risk of fire in a turbine due to a lightning strike, citing several news articles about fires in wind turbines, and asked how such a fire would be fought at the proposed RWF site, especially in winter.  ATC asserted that the cleared areas around the turbines would not be large enough to provide fire protection, especially after revegetation.  

60. Natural Resources Council of Maine (NRCM).  NRCM opposed the Redington Wind Farm project as proposed, but endorsed as a compromise a scaled-back 54 megawatt (MW) project on Black Nubble coupled with permanent protection of Redington Pond Range.  NRCM stated that it supports wind power development in Maine in general as an important part of a collective response to the threat of climate change, but also supports land conservation and protection of areas with significant habitat values and remote resource characteristics.

A.  NRCM asserted that the petitioner failed to demonstrate that the project would not have an undue adverse impact and that the project would utilize the best reasonably available site.  NRCM argued that development on Redington Pond Range would negatively impact the fragile sub-alpine ecosystem, fragment Bicknell’s thrush habitat, and damage views from the Appalachian Trail.  NRCM argued that Redington Pond Range is one of only two mountains in Maine with elevations exceeding 4,000 feet that are not protected from development.  NRCM supported locating turbines on Black Nubble because the forests there are already fragmented, that area is on the periphery of Bicknell’s thrush habitat, and the turbines would be more than three miles from the Appalachian Trail.  

B.  NRCM asserted that the scaled-back (Black Nubble only) project would still be economically viable.  Jonathan Winer of La Capra Associates, Inc., in his expert testimony on behalf of NRCM, stated that the petitioner’s proposal would have greater energy output and lower costs per megawatt-hour output than NRCM’s scaled-back proposal.  However, Winer also asserted that demand for renewable energy will continue to grow in New England as states work to meet their Renewable Portfolio Standard quotas, and that both the current proposal and NRCM’s scaled-back proposal could obtain contract rates for electricity that would enable the projects to be financed. 

61. Conservation Law Foundation (CLF).  Intervenor CLF stated a neutral position in respect to the proposed Redington Wind Farm (RWF).  CLF submitted testimony and evidence asserting that Maine’s valuable natural resources are at risk from climate change and that development of renewable energy sources is a necessary part of efforts to prevent that change.  CLF argued that production of electricity by wind power would displace some production by fossil fuels and result in a reduction of the associated emissions.  

A.  CLF stated that wind power is the most promising technology for reducing CO2 emissions because other options, such as clean coal, CO2 injection, and nuclear power, have very limited feasibility in Maine, while the state contains plentiful wind resources.

B.  Colin High of Resource Systems Group, Inc. presented expert testimony on behalf of CLF.  Dr. High asserted that wind power displaces electrical generation from fossil fuel combustion because wind power facilities have much lower operating costs.  Dr. High also asserted that CO2 caps established by the Regional Greenhouse Gas Initiative will increase demand for electric generation that does not produce CO2.  Electrical generators burning fossil fuels will seek to purchase the CO2 credits available from zero-emission electrical generators, thus creating a market incentive for development of facilities such as the RWF. 

62. Friends of the Western Mountains (FWM).  FWM argued that the petitioner failed to:  provide sufficient information regarding local economic impacts of the project; demonstrate that the project would fit harmoniously into the existing natural environment; show that the project would not have an undue adverse impact on existing uses and resources; and demonstrate a need for the project.

A.  FWM questioned if many, if not any, of the jobs created by the project and its construction would be filled by local residents, and asserted that the petitioner would pay an inappropriately low amount of property taxes.  FWM further objected to the project based on its visual impact and concern that it would result in a decline in tourism and recreation in the area.  FWM also asserted that the project would provide little economic benefit to the State of Maine because the largest portion of the capital investment would be made in equipment purchased from outside the state.  Additionally, FWM raised concern about icing on the turbine blades, questioning if it would cause shut-downs or present safety hazards. 

B.  FWM expert witness Thomas Hewson noted that Maine is a net exporter of electricity and that Maine’s Renewable Portfolio Standard (RPS) has already been exceeded.  He asserted that the RWF would displace other renewable energy producers such as hydro projects and biomass in competition for RPS credits and that, based on the output estimates provided by the applicant, the RWF would consume the majority of the transmission capacity for wind power to the exclusion of other projects.  Hewson also asserted that the capacity factor calculated by the petitioner is unusually high and that, upon application of more typical capacity factors, the output of the RWF would be significantly lower than projected by petitioner.  

C. Comments from five members of the FWM living in the Rangeley area were submitted, objecting to the visual impact of the turbines and the associated adverse impact they believe the RWF will have on tourism, recreation and property values in the area.  

63. TransCanada.  Intervenor TransCanada, a potential competitor of the petitioner that is proposing a wind power project in western Maine (Kibby Twp. and Skinner Twp.), took a neutral position in respect to the proposed RWF.  TransCanada argued that consideration by the Commission of transmission capacity and congestion went beyond the responsibilities of the Commission, and that it was inappropriate for the Commission to require the petitioner to demonstrate that sufficient transmission capacity existed to accommodate its proposed output.  TransCanada’s request for a ruling to this effect by the Commission Chair was denied.  In its testimony, TransCanada explained the mechanisms of the Federal Energy Regulatory Commission (FERC), the Maine Public Utilities Commission (PUC), and the New England Independent System Operator (ISO-NE) for evaluating and addressing transmission congestion.    

TransCanada conceded that the “Section 215” line, which would serve RWF as well as existing biomass and hydropower generators and potentially TransCanada’s Kibby Project, would not have sufficient capacity for full capacity by all the generators even after re-rating.  In that event, TransCanada explained that during periods of congestion, transmission capacity would be allocated by ISO-NE on an hour-by-hour basis through the bidding process established under deregulation that gives the lowest bidders first access.  This process favors low cost producers like wind and hydropower generators over natural gas-fired plants.  TransCanada also noted that PUC and FERC rules encouraging the relief of transmission congestion and development of new renewable generation are likely to result in development of additional transmission capacity.  
64. Independent Energy Producers of Maine (IEPM), the Maine Energy Investment Corporation (MEIC), Ed Holt & Associates, The Coalition for Reducing Dependence on Foreign Oil, and Maine Interfaith Power and Light (MIPL).  Intervenors IEPM, MIPL, MEIC, Ed Holt & Associates, and the Coalition testified in support of the proposed RWF.  The group testified that state, regional, and federal energy policies demonstrate the need for renewable power projects such as the RWF.  

A.  The group asserted there is significant market demand for renewable energy and RPS credits in the New England region that is not fulfilled by current renewable energy sources in Maine.  The group disputed the FWM’s assertion that additional electrical capacity is unnecessary and submitted a letter from the Senior Vice President and Chief Operating Officer of ISO-NE, indicating that organization’s concern that electricity supply shortages could occur in the region as early as 2007.

B.  IEPM testified that the proposed RWF location is appropriate because wind resources in fields and coastal areas remain unquantified, multiple wind farms would be necessary to provide benefits to the entire state, and few other viable mountain locations are proximate to transmission lines.  Ed Holt cited numerous studies of property values and tourism in other locations with wind farms that indicated a positive impact, as opposed to the negative impact forecast by other Intervenors.  MEIC asserted that the long-term, fixed price contracts offered by RWF through Constellation Energy will provide a lower cost, clean energy alternative to consumers.  MIPL and MEIC asserted that the RWF would prevent significant amounts of air emissions, which impact Bicknell’s Thrush, other wildlife and human health.  

65. Western Mountains Foundation (WMF).  The WMF expressed opposition to the proposed Redington Wind Farm (RWF) when it requested Intervenor status because it objected to the placement of several of the turbines on Black Nubble that potentially could interfere with its plans for a trail across the project lands.  However, WMF expressed support for the RWF in its pre-filed testimony, stating that the petitioner had agreed in concept to provide permanent access across the Redington and Black Nubble parcels for a cross-country ski and hiking trail. WMF believes its proposed trail would provide a unique experience for hikers and skiers to observe a wind farm first-hand, and that many trail users would find a wind farm of interest.  Because an easement has not yet been completed, WMF stated it may continue to object to the placement of one or two of the turbines on Black Nubble. 

66.  The facts are otherwise as represented in Zoning Petition ZP 702 and supporting documents.
Conclusions
Based on the above Findings, the Commission concludes that:
1.  Wind power projects must be evaluated on the basis of the provisions of the Commission’s Comprehensive Land Use Plan (CLUP), LURC Standards and Statute. The petitioner has not carried its legal burden of proof in showing that these criteria have been met.  

2.   The petitioner has failed to show that the proposed change of subdistricts from (P-MA) Mountain Area Subdistrict and (P-SG) Soils and Geology Subdistrict to (D-PD) Planned Development Subdistrict, and the associated Preliminary Development Plan to develop the Redington Wind Farm, are consistent with the CLUP.  While development of new energy resources, particularly any that does not contribute to global warming, is of significant importance, the law does not allow it to trump all other factors. 
A.  Energy resources.  The CLUP prohibits siting of new energy projects and related land uses “in areas identified as environmentally sensitive where there are overriding, conflicting and other public values requiring protection” (p. 136).  Based upon the record before it, the Commission finds that the issues compellingly raised by the National Park Service and the Intervenors in Opposition in respect to significant scenic and other environmental impacts, in particular the effect on the viewshed of the Appalachian Trail, represent “overriding, conflicting and other public values requiring protection.”  

B.  Mountain resources.  The CLUP (p. 59) states: “ It is unlikely that all [mountain] areas will be considered suitable for rezoning and associated development” for windpower projects.  In this regard, the CLUP directs the Commission to “identify and protect high mountain resources with particularly high natural resource values or sensitivity which are not appropriate for most development” (p. 138).  Based upon the record before it, including concerning the project’s clear, negative impacts on the Appalachian Trail, and the higher ecological value of the Redington Pond Range portion of the site, the Commission finds that the project as proposed would alter a particularly sensitive area.  

C.  Scenic resources.  The CLUP directs the Commission to “regulate land uses generally in order to protect natural aesthetic values and prevent incompatibility of land uses” (p. 139) and to “protect the scenic values of coastal, shoreland, mountain recreation, and other scenic areas” (p. 140).  NPS has unique knowledge and experience in evaluating development effects on scenic resources within the National Park System.  Based upon the record before it, the Commission finds that the concerns raised by NPS, and mirrored by the Intervenors in Opposition, regarding scenic impact are well founded in the context of the current proposal.  The adverse visual impact to the Appalachian Trail that would result from the proposal would be undue, as that term is used in the CLUP, the LURC Standards and Statute.  

3.  The petitioner has failed to show that the proposed change of subdistrict and the associated Preliminary Development Plan are consistent with the Commission’s statute, 12 MRSA, Sections 685-A(8-A)(B) and 685-B(4)(C), as well as the Commission’s Standards.  

A. For all the reasons cited in these Conclusions, based upon the record before it, the Commission finds that the proposed RWF would not fit harmoniously into the existing natural environment and would constitute an “undue adverse impact on existing uses, scenic character, and natural and historic resources in the areas likely to be affected by the proposal” in contravention of Section 685,B(4)(C)

of the Commission’s Statute.  Specifically, the visual impact on the Appalachian Trail of the project as proposed would be an undue adverse impact.  Likewise, the extent of alteration to the ecologically sensitive resources on Redington Pond Range, including habitat for Bicknell’s Thrush, has the potential to be an undue adverse impact.            
B. Based upon the record before it, the Commission likewise finds that the project would not meet the scenic character standards contained in Section 10.25,E,1,b of its Land Use Districts and Standards.  
4.  While a number of other issues were raised concerning conformity of the project proposal with applicable provisions of the CLUP, the Commission’s Standards and its Statute, because of the above conclusions that require it to deny the rezoning petition, the Commission does not reach those additional issues.
Therefore, the Commission DENIES the Preliminary Development Plan and Zoning Petition ZP 702 submitted by Maine Mountain Power, LLC to rezone 1,004 acres from (P-MA) Mountain Area Protection Subdistrict and (P-SG) Soils and Geology Subdistrict to (D-PD) Planned Development Subdistrict. 
In accordance with 5 M.R.S.A. section 11002 and Maine Rules of Civil Procedure 80C, this decision by the Commission may be appealed to Superior Court within 30 days after receipt of notice of the decision by a party to this proceeding, or within 40 days from the date of the decision by any other aggrieved person.  

DONE AND DATED AT BANGOR, MAINE THIS 6th DAY OF JUNE, 2007.


By:_____________________________________

          
              




Catherine M. Carroll, Director
� Plant and animal species and natural plant communities are State-listed according to the number of known occurrences: 


S1 = Endangered:  Critically imperiled in Maine because of extreme rarity (five or fewer occurrences or very few remaining individuals or acres) or because some aspect of its biology makes it especially vulnerable to extirpation from the State of Maine. 


S2 = Threatened:  Imperiled in Maine because of rarity (6-20 occurrences or few remaining individuals or acres) or because of other factors making it vulnerable to further decline. 


S3 = Special Concern:  Rare in Maine (on the order of 20-100 occurrences), based on available information, but not sufficiently rare to be considered Threatened or Endangered.


� The rotor swept area corresponds to the area between 200 feet and 500 feet.


� While need must be demonstrated for the rezoning, LURC’s guidance document “Clarifying the Rezoning Criterion of Demonstrated Need” does not apply for a rezoning to a D-PD Subdistrict (p.1).





